IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SERAI DA MORALES ) CVIL ACTI ON
. )

RELI ANCE STANDARD | NSURANCE )

COMPANY AS ADM NI STRATOR OF THE :

HORST GROUP EMPLOYEE VELFARE )
BENEFI T PLAN, et al. ) NO. 06-145

VEMORANDUM

Bartle, C. J. Sept enber 19, 2006

Plaintiff Seraida Mrales ("Mrales") brings this
action agai nst Reliance Standard | nsurance Conpany ("Reliance")
all eging violations of the Enpl oyee Retirement Incone Security
Act of 1974 ("ERISA"). Morales contends that Reliance has
unreasonably interpreted the term"Covered Monthly Incone” in the
Horst Group's Enpl oyee Wl fare Benefit Plan ("Plan") and
therefore has allegedly m scal cul ated her long-termdisability
paynents. She seeks an order interpreting the rel evant provision
of the Plan, paynent of benefits due and interest. Both Morales
and Reliance have filed notions for sunmmary judgnent.

I .

Rul e 56(c) of the Federal Rules of Civil Procedure
permts us to grant summary judgnment only "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the noving party



is entitled to summary judgnent as a matter of |aw. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986); see also Cel ot ex

Corp. v. Catrett, 477 U.S. 317 (1986). A dispute is genuine if

the evidence is such that a reasonable jury could return a

verdict for the non-noving party. See Anderson, at 254. W
review all evidence and nake all reasonable inferences fromthe
evidence in the light nost favorable to the non-novant. See In

re Flat G ass Antitrust Litig., 385 F.3d 350, 357 (3d Cr. 2004).

The non-noving party nmay not rest upon nere allegations or
denials of the noving party's pleadings but nust set forth
specific facts showing there is a genuine issue for trial. Lujan

v. Nat'l WIldlife Fed'n, 497 U S. 871, 888 (1990).

1.

On Novenber 12, 2001, Moral es began her enploynment with
the Horst Group to assist in managi ng residential holdings. The
Horst Group is a conmpany that specializes in property managenent,
construction and insurance. |In June, 2002, Mrales was absent
fromwork for six weeks as she recovered from surgery. She
returned to work in July but continued to experience pain
unrelated to the surgery. Mrales clains that by Decenber, 2002,
she suffered cognitive problens, headaches on the right side of
her head, pain that radi ated down her arns, fatigue, chest and
back pain, in addition to a variety of additional ailnents. A

doct or di agnosed Morales with fibronyalgia.' She clainmed she was

1. Onits website, the National Fibronyal gia Association
(continued. . .)
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unable to work on a full tinme basis as of March 21, 2003 and
submtted an application seeking long-termdisability benefits.
On March 1, 2004, citing the pre-existing condition
exclusion in the Plan, Reliance denied Mrales' application
because she had been treated for the synptonms on which she based
her disability claimduring the pre-existing condition period.
Mor al es appeal ed the denial of benefits, and Reliance again
concl uded that no benefits were payable under the Plan. On
August 5, 2004, Morales informed Reliance of a recent decision
handed down by the United States Court of Appeals for the Third
Crcuit. See MLeod v. Hartford Life & Accident Ins. Co., 372

F.3d 618 (3d. GCir. 2004). Based on that decision, Reliance
agreed to review Mirales claimand inforned her that it would
wait for plaintiff to send additional information before it
issued its decision. After nunerous del ays and requests for
deadl i ne extensions, Mrales finally submtted all required

i nformation, and on January 18, 2005 Reliance inforned her that
there still remamined a question as to whet her she was di sabl ed.
Moral es was given an additional thirty days to submt

suppl emental information regarding her treatnment. Foll ow ng

1(...continued)

descri bes the condition, often confused with system c | upus

eryt hemat osus, commonly called lupus, as "a chronic pain illness
characteri zed by w despread nuscul oskel etal aches, pain, and
stiffness, soft tissue tenderness, general fatigue, and sl eep

di sturbances. The nobst common sites of pain include the neck,
back, shoul ders, pelvic girdle, and hands, but any body part can
be affected. Fibronyal gia patients experience a range of
synptons of varying intensities that wax and wane over tine."
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review of the new information provided by the plaintiff, Reliance
concl uded on March 3, 2005 that she was entitled to benefits.

Once she began receiving benefits, Mrales clained that
Rel i ance had mi scal cul ated her nonthly benefit anpbunt under the
Plan. Wen efforts to resolve her objections failed, Mrales
filed this action. She seeks a recal cul ati on, paynent of past
benefits due, and interest and covered fees.

L.

Mor al es bears the burden of showi ng that she is

entitled to benefits under the Plan and that the adm nistrator

abused its discretion interpreting the Plan. See Kotrosits v.

GATX Corp. Non-Contributory Pension Plan for Sal ari ed Enpl oyees,

970 F.2d 1165, 1173 (3d Gr. 1992); Critchlowv. First UNUMLife

Ins. Co. of Anerica, 378 F.3d 246, 257 (2d Cir. 2004); Horton v.

Reliance Standard Life Ins. Co., 141 F.3d 1038, 1040 (11th Cr

1998). The administrator or fiduciary bears the burden to show

that an exclusion applies to deny benefits. See MCartha v.

National Gty Corp., 419 F.3d 437, 443 (6th Gr. 2005);

Critchlow, 378 F.3d at 257.

Under the Plan, the nonthly long termdisability
benefit is an amobunt equal to 60% of an enpl oyee's "Covered
Mont hly Earnings." The Plan states:

"Covered Monthly Earnings" neans 1/12 of the

anount of wages the Policyholder paid to you

as reported on your W2 formfor the year

just before the date Total Disability began.

W2 earnings includes base pay, comm ssions
and bonus received fromthe Policyhol der, but
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excludes group termlife inputed incone;

al | owances, such as, but not limted to,

di sturbance al |l owances, relocation

al | ownances, |eased car and car all owances;

and ot her special forns of conpensation. |If

the W2 is for less than a full cal endar

year, W2 earnings, as defined above, wll be

annual i zed and divi ded by 12.

However, if you were not enployed by the

Pol i cyhol der in the cal endar year just before

the date Total Disability began, "Covered

Mont hl y Earni ngs" neans your basic nonthly

salary received fromthe Policyhol der on the

day just before the date Total Disability

began.
Because Moral es clained that she becane totally disabled on
March 21, 2003, Reliance |ooked to her W2 for 2002 to determ ne
her covered nonthly earnings. The W2 states that Mral es was
paid $75,565.61 for that year. Reliance divided that nunber by
twel ve and took 60% of the quotient to arrive at a tentative
nonthly benefit of $3,778.28. In accordance with the Plan, it
then reduced that figure by $1, 755, the anmount already awarded by
Soci al Security and $877, the estinmated Dependant Social Security
benefits. Morales maintains that she was not paid when she
m ssed several weeks of work due to illness, and therefore her W
2 for 2002 is for less than a cal endar year. She asserts that
the W2 understates her incone by nearly $10, 000.

At the outset we nust decide the appropriate standard
of reviewto be applied to Reliance's cal culation. Mrales
contends we nust review the decision de novo because she argues

Rel i ance was not interpreting the Plan when it made the above
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decisions. Reliance counters that it was interpreting the Plan
and thus the arbitrary and capricious standard is appropriate.
Where an ERI SA Plan provides its adm nistrator "discretionary
authority to determne eligibility for benefits or to construe
the terms of the plan," which the parties concede is the
situation in this case, a court may not overturn the
admnistrator's interpretation unless it is arbitrary and

capricious. Firestone Tire & Rubber Co. v. Brunch, 489 U S. 101,

115 (1989): Gritzer v. CBS, Inc., 275 F.3d 291, 295 (3d Gir.

2002). "Under the arbitrary and capricious ... standard of
review, the District Court may overturn a decision of the plan
admnistrator only if it is wthout reason, unsupported by
substantial evidence or erroneous as a matter of |law. " Abnathya

v. Hoffrmann-La Roche, Inc., 2 F.3d 40, 45 (3d Gr. 1993)

(citation omtted).?

Qur Court of Appeals has stated that when an insurance
conpany both funds and admi nisters benefits, it generally
operates under a conflict of interest and therefore a hei ghtened
formof arbitrary and capricious reviewis required. Pinto v.

Rel i ance Standard Life Ins. Co., 214 F.3d 377, 388-393 (3d Cr

2000). The Court of Appeals has explained that the arbitrary and

capricious standard of reviewis to be applied on the basis of a

2. |If a Plan does not provide such authority, review is de novo.
Firestone, 489 U S. at 115; Gitzer, 275 F.3d at 295.
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"sliding scale" which intensifies the |evel of scrutiny to match
the conflict at issue. 1d. |In essence, under the sliding scale
announced in Pinto, "a court should | ook at any and all factors
that m ght show a bias and use combn sense to put anywhere from
a pinky to a thunb on the scale in favor of admnistrator's

anal ysis and decision.” Gitzer, 275 F.3d at 295 n. 3.

After reviewing the record in this matter, we are
convinced that a slightly heightened formof arbitrary and
capricious review is appropriate. Wen Reliance calculated the
long termdisability nmonthly benefit it was interpreting rel evant
portions of the plan. W reject plaintiff's contrary assertion.
Because Reliance both insures and adm nisters the Plan, the
conflict of interest noticed by our Court of Appeals requires
that we exercise sone degree of nore exacting scrutiny. Despite
plaintiffs argunments for de novo review, however, there is no
i ndication that the inappropriate behavior before the Court of
Appeals in Pinto is present in this matter. In addition, the
plaintiff has not pointed to evidence in the record that
denonstrates Reliance's actions violated ERI SA or the | anguage of
the Plan. In short, the record does not require us to apply an
exceedi ngly heightened iteration of the famliar arbitrary and
capricious standard. Reliance nade its initial decision under
its interpretation of the lawin this circuit at the time. Wen

the Court of Appeals clarified the lawin MLeod, Reliance



adjusted its determ nation of Mrales' claimin |light of that
deci si on.

We find that Reliance did not abuse its discretion in
calculating the nonthly long termdisability benefit due Morales
under the Plan. The adm nistrator's interpretation and
application of the "Covered Monthly Earnings" was reasonabl e and
conforms to the ordinary understandi ng of the |anguage used in
the Plan. As set forth above, "Covered Monthly Earnings"
describes 1/12 of the wages paid to the enpl oyee as reported on
your W2 formfor the year just before the date Total Disability
began. The parties do not dispute Mral es becane di sabl ed on
March 21, 2003 and so the relevant W2 covers 2002. That
docunent records that Mrales was paid $75,565.61 that year.
Plaintiff's argunents that Reliance m scal cul ated her benefit is
predi cated on her own unsupported assertions and statenents of
her counsel that she made nearly $10,000 nore in 2002. W find
no basis for such clains in the record. There is sinply no
evi dence before us that the W2 does not cover a full year of
income, that it understates her true inconme by $10, 000, or that
Moral es was not paid during her 2002 absence from work due to her
illness. Plaintiff, of course, bears the burden of proof.

Reliance's interpretation of the Plan and cal cul ati on
of benefits is not arbitrary and capricious. Rather, it is

reasonable in light of the record before the court. Aside from



the fact that Reliance is both adm nistrator and insurer of the
Pl an, the record does not contain factors that suggest our
standard of review should be adjusted too far up the sliding
scal e toward de novo review. Neverthel ess, even accepting the
plaintiff's argunent and applying a de novo standard of review,
we reach the sane concl usion.

Moral es al so seeks interest at 6% per year on the
benefits allegedly due from March 1, 2004, when her clai mwas
first denied, through June 1, 2005, the date it was approved.

Morales relies on Skretvedt v. E.I. DuPont de Nenmpburs & Co., 372

F.3d 193 (3d Gr. 2004). W need not decide whet her Skretvedt or

the nore recent decision of the Suprene Court in Sereboff v. Md

Atlantic Med. Services, Inc., us _ , 126 S. C. 1869

(2006) permts a plaintiff to recover interest as an equitable
remedy under ERI SA. Even assumng ERI SA allows for the recovery
of interest, plaintiff has not shown that she is entitled to
receive any. She has not denonstrated that Reliance acted in bad
faith or with unreasonable delay in processing her application so
as to entitle her to interest. |Indeed, the record reveals that a
significant portion of the delays are attributable to Mrales
failing pronptly to submt information requested and repeatedly
seeking (and being granted) extensions. Therefore, we deny her

request for interest.



Rel iance's interpretation of the Horst Plan and its
cal cul ation of Mrales' benefits thereunder are reasonable.
Furthernore, the plaintiff cannot neet her burden to show that
she is entitled to interest, even assum ng ERI SA provi des such a
remedy. Accordingly, we will deny Morales' notion for sunmary

j udgnment and grant Reliance's notion for summary judgnent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SERAI DA MORALES ) ClVIL ACTI ON
V.
RELI ANCE STANDARDS | NSURANCE )
COVPANY AS ADM NI STRATOR OF THE :

HORST GROUP EMPLOYEE VELFARE )
BENEFI T PLAN, et al. : NO. 06- 145

ORDER

AND NOW this 19th day of Septenber, 2006, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of plaintiff Seraida Mrales for
summary judgnent is DEN ED

(2) the notion of defendant Reliance Standard
| nsurance Conpany for summary judgnment is GRANTED;, and

(3) judgnent is entered in favor of defendant Reliance
Standard | nsurance Conpany and against plaintiff Seraida Mrales.

BY THE COURT:

[s/ Harvey Bartle 111

C J.



